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J ONES,, Chief Justice
| NTRODUCTI ON

11 W issued a dispositive order July 15, 2002 indicating
affirmance in part, reversal in part, and an instruction that
appell ee John Carpenter’s nane not be placed on the primary
el ection ballot. W also indicated that this formal opinion would
fol | ow.

12 Revi ew was granted in order to consi der whether the tri al
court erred in establishing June 12, 2002! as the deadline for
i ndividual electors to wthdraw signatures from nom nating
petitions. Today, we affirmthe principle that persons who sign

nom nating petitions in support of candidates for public office

1 Unl ess otherwi se indicated, all dates referenced in the text
of this opinion occurred during 2002.
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have a conmon law right to withdraw their own signatures. \Wile
the right is not absolute, it nevertheless exists and may be
exercised under limted conditions. In the instant case, the
trial judge erred in establishing June 12 as the wthdrawal
deadline. W reverse that part of the |lower court’s deci sion.
13 W affirm the trial judge's finding that Carpenter’s
prior renoval fromoffice as justice of the peace did not render
himineligible as a candidate for the office of constable.
14 We exercise jurisdiction pursuant to Arizona Revised
Statutes (AR S.) section 16-351(A) (Supp. 2001).

FACTS
15 Appel | ant John Powers and appell ee John Carpenter are
candi dates for the office of constable, East Phoenix #1 precinct,
Mari copa County, Arizona. Carpenter is a forner justice of the
peace for the East Phoeni x #1 precinct.
16 June 12 was the statutory deadline for filing nom nating
petitions with county election officials. See ARS § 16-311
(Supp. 2001). On that date, Carpenter filed petitions containing
355 el ector signatures. After the filing deadline, 71 individuals
who had signed Carpenter’s petitions submtted requests that their
signatures be withdrawn. Pursuant to A R S. section 16-351, Powers
filed this action against Carpenter in the superior court on June

26, asserting that because of the wi thdrawn signatures, Carpenter



17 was no longer eligible to have his name appear on the
primary ballot. At trial, the parties stipulated that if the 71
w thdrawals were permtted, Carpenter would not have enough
signatures of registered voters to qualify for the primary el ection
bal | ot .
18 Rel yi ng upon A. R S. section 1-261, the trial court ruled
that Carpenter was eligible to have his nane appear on the ball ot
because the signatures were withdrawn too late. According to the
trial court, for a withdrawal to be valid, a signer nust have
submtted his wthdrawal request on or before 5:00 p.m, June 12.
Since the withdrawal s occurred after that date, the court ordered
that the signatures be counted in support of the petition. Powers
appeal ed.

ANALYSI S
19 The specific question we address is whether an el ector
may wthdraw a signature from a nomnating petition after
expiration of the petition filing deadline. This issue is one of
first inpressionin Arizona. There is neither a constitutional nor
statutory provision governing this particular situation.
110 To determine whether the wthdrawals were tinely
submtted, the trial court interpreted AR S. section 1-261(A) to
include the wi thdrawal of signatures from nom nating petitions.
Statutory construction is a question of |aw, which we review de

novo. Zanora v. Reinstein, 185 Ariz. 272, 275, 915 P.2d 1227, 1230



(1996). Ininterpreting statutes, we | ook to the plain | anguage as
the nost reliable indicator of neaning. State v. WIllians, 175
Ariz. 98, 100, 854 P.2d 131, 133 (1993).
111 Section 1-261(A) reads in part:

A person who has signed a petition prescribed by statute

for any initiative, referendum or formation or

nodi fication of a county, nunicipality or district nmay

W thdraw his signature fromthe petition not later than

5:00 p.m on the date set by law for filing of the

petition . :
Nom nating petitions of individual candidates are not included
within the language of the statute. The statute is expressly
applicable to initiative neasures, referenda, and neasures dealing
with the formation or nodification of political subdivisions of the
state. Normal |y, where itens, as here, are expressly listed in
series in astatute, we presune the | egislature intended to excl ude
itens of the sanme class that are not |isted. See Pima County v.
Hei nfeld, 134 Ariz. 133, 134, 654 P.2d 281, 282 (1982) ("A well
established rule of statutory construction provides that the
expression of one or nore itens of a class indicates an intent to
exclude all itens of the sanme class which are not expressed.")
(citations omtted). The “class” of itenms in the instant case
woul d i nclude petitions filed pursuant to the el ection statutes of
this State.
112 On its face, the language of section 1-261 does not

enconpass the w thdrawal of signatures from nom nating petitions.

If intended, the legislature could easily have included such
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petitions, but did not. WMreover, nothing in its |anguage or, as
far as we can ascertain, its legislative history, suggests any
intent that it apply to nom nating petitions.

113 Because the trial court erred in applying section 1-261
and because no statute addresses the right to withdraw a signature
froma nom nating petition, we | ook to the conmon law. A R S. § 1-
201 (Supp. 2001). Absent contrary statutory provisions, the right
to sign a petition is a personal privilege, and the right to
wi thdraw a signature froma petition can be exercised only by the
person directly concerned. State ex rel. Hndley v. Superior
Court, 126 P. 920, 923 (Wash. 1912). A signer may wthdraw his
signature, but nust do so before the petition has been acted upon
and adopted. Valley Center Sch. Dist. No. 20 v. Hansberger, 28
Ariz. 493, 496, 237 P. 257, 268 (1925). Thus, the common |aw rul e
is that the right to sign inplies the right to withdraw, but the
right is not absol ute.

114 Consi stent with these principles, this court previously
determ ned that the signer of a nunicipal annexation petition has
the right to withdraw his or her signature any tinme prior to the
commencenent of formal |egislative action on the petition. State
ex rel. De Concini v. Cty of Phoenix, 74 Ariz. 46, 243 P.2d 766
(1952). 1In De Concini, signers of a petition seeking to annex | and
within the Gty of Phoenix made a request for signature w thdrawal

after the petitions had been filed, but also after the city counci



had begun formal consideration of the matter. W held that once
affirmati ve | egi sl ati ve acti on had conmenced, signatures coul d not
be withdrawn, stating, in effect, that affirmative |egislative
action is not enconpassed in the nere act of filing a petition but
is enconpassed in action that puts the “legislative wheels in
motion.” Id. at 50, 243 P.2d at 768. Actual fornmal consideration
by the Phoenix City Council was held to constitute |egislative
action. W contrasted such active consideration with mnisterial
action, such as “[t]he mere checking of the petitions to ascertain
if the statutory requirenents have been fulfilled or even the
filing of themwith the clerk.” 1d.

115 As a cautionary note, De Concini teaches that the right
to withdraw is neither indefinite nor absolute; rather, at sone
point private rights nust yield to society’s interest in having a
wel | ordered and functioning governnent. The court pointed out
that to permt a signer to wthdraw a signature after formal action
had begun in the annexation process would “allow himto play fast
and | oose with the orderly processes of city governnment and m ght
i nvol ve additional expense as well as intermnable delay.” 1d. at
50, 243 P.2d at 769.

116 In De Concini, we held that the nanmes could not be
wi t hdrawn because formal |legislative action had comenced the
nmonent the council convened to consider the ordinance. 1d.
Al t hough De Concini addresses annexation petitions, the comon | aw
principle it announces is clearly applicable to nomnating
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petitions. Section 16-351(A) sets forth the procedure for
chal I engi ng the nom nation of candidates for public office.? That
statute gives an elector ten business days after the petition
filing deadline to challenge the wvalidity of signatures on
nom nati on petitions. For the current el ection year,that deadline
was June 26.

117 On the record before us, we hold that the expiration of
the ten-day challenge period constitutes an event which causes
of ficial action to conmence on nom nating petitions.® Once the ten
days have run, there can be no nore challenges, and election
officials are permtted either to take official action placing the

candidate’s nane on the ballot or determne that there are

2 AR S. 8§ 16-351(A) provides:

Any elector filing any court action challenging the
nom nati on of a candi date as provided for in this chapter
shall do so within ten days, excluding Saturday, Sunday
and ot her |egal holidays, after the last day for filing
nom nati on papers and petitions. The elector shal
specify in the action the petition nunber, |ine nunber
and basis for the challenge for each signature being
challenged. Failure to specify this information shall
result in the dismssal of the court action. Wthin ten
days after the filing of the action, the superior court
shall hear and render a decision on the matter. Such
deci sion shall be appeal able only to the suprene court,
and notice of appeal shall be filed within five days
after the decision of the superior court in the action.
The suprene court shall hear and render a decision on the

appeal pronptly.

3 The separate question, whether other events that nmay occur
during the ten-day chall enge period m ght operate to bar subsequent
wi t hdrawal of signatures, need not be addressed in the instant case
because all 71 withdrawal requests were submtted prior to the June
26 filing of this suit.
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insufficient valid elector signatures to justify doing so.

118 Just as affirmative legislative action began in De
Conci ni the nmonent the city council began active consideration of
t he annexation petition, the formal | egal event in the instant case
occurred when the ten-day chall enge period was conplete, i.e., at
the cl ose of business, June 26. The 71 withdrawal requests were
made prior to that tinme and were thus valid.

119 The court below recognized the right of a signer to
wi thdraw a signature but took the absolutist position that the
right expired the nmoment the June 12 petition filing deadline
occurred. De Concini gives us the nore flexible and reasonabl e
rule that a withdrawal can be nade only if it occurs before fornal
action is taken.

120 The De Concini rule nmakes sense because if, during the
t en- busi ness-day challenge period, it becones known that a
candi date, for whatever reason, is unfit for public office, there
nmust be at | east a reasonable opportunity for petition signers to
exercise their established right of wthdrawal. Ext endi ng t hat
time until the chall enge period expires provides at | east a nodi cum
of opportunity after the petitions are filed. Accordi ngly, we
resort to the De Concini principle which allows w thdrawal during
the time in which election officials conduct only mnisterial
duties, but as yet have no authority to place a candi date’ s nanme on

the ball ot.



DI SPOSI TI ON

121 For the foregoing reasons, we hold the trial court erred
in establishing June 12 as the final date on which wthdrawal
requests coul d be submtted. Because the withdrawal requests were
submitted prior to expiration of the ten-day chal | enge period, they
are valid. W therefore hold appellee Carpenter ineligible to
appear on the ballot by reason of the loss of 71 wthdrawn
signatures. The County Elections Director is instructed to omt
Carpenter’s nane fromthe el ection ballot.

122 We hold further that appellee’ s prior renoval fromthe
office of justice of the peace is an incident unrelated to his
candi dacy for constable. W affirmthe trial court’s determ nation
that such renpval did not affect Carpenter’s eligibility as a
candidate in this proceeding. The separate issue whether a
constable is a judicial or an executive officer, though discussed
by the parties, is not germane to the disposition of the case.

Accordi ngly, we need not reach it.

Charl es E. Jones
CONCURRI NG Chi ef Justice

Ruth V. MG egor, Vice Chief Justice

Stanl ey G Fel dman, Justice

M chael D. Ryan, Justice
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NOTE: Justice Rebecca Wiite Berch did not participate in
the disposition of this matter.
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